§171.7

in the outcome of the proceeding or
might be aggrieved by the outcome of
the proceeding, an ex parte communica-
tion relevant to the merits of the pro-
ceeding subject to these rules.

(b) Procedure for handling. Any Com-
missioner, member of a Commis-
sioner’s personal staff or Commission
decisional employee who receives, or
who makes or knowingly causes to be
made, an exr parte communication pro-
hibited by paragraph (a) of this section
shall:

(1) Place on the public record of the
proceeding:

(i) All such written communications;

(ii) Memoranda stating the substance
of all such oral communications; and

(iii) All written responses, and
memoranda stating the substance of all
oral responses, to the materials de-
scribed in paragraphs (b)(1)(i) and
(b)(1)(ii) of this section; and

(2) Promptly give written notice of
such communications and responses
thereto to all parties to the pro-
ceedings to which the communication
or responses relate.

(c) Sanctions. (1) Upon receipt of an ex
parte communication knowingly made
or knowingly caused to be made by a
party in violation of the prohibition
contained in paragraph (a)(1) of this
section, the Commission may, to the
extent consistent with the interests of
justice and the policies of the Act, re-
quire the party to show cause why his
claim or interest in the proceeding
should not be dismissed, denied, dis-
regarded, or otherwise adversely af-
fected on account of such violation.

(2) Any Commissioner, member of a
Commissioner’s personal staff or Com-
mission decisional employee who
knowingly makes or knowingly causes
to be made, or who knowingly solicits
or knowingly causes the solicitation of,
an er parte communication which vio-
lates the prohibitions contained in
paragraph (a)(2) of this section may be
deemed to have engaged in conduct of
the type proscribed by 17 CFR 140.735—
3(b)(3).

(d) Applicability of prohibitions and
sanctions against exr parte communica-
tions. (1)(i) The prohibitions of this sec-
tion shall begin to apply at the time
that a copy of a notice of appeal has
been filed with the Proceedings Clerk
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in accordance with §171.23 or §171.44 of
this part; or a petition for stay or for
an emergency effective date has been
filed in accordance with §171.22, §171.41
or §171.43 of this part. The prohibitions
of this section shall remain in effect
until a final order has been entered in
the proceeding which is no longer sub-
ject to review by the Commission or to
review by any court.

(ii) The Commission may, by specific
order entered in a particular pro-
ceeding, determine that these prohibi-
tions shall commence from some date
prior, or shall continue until a date
subsequent, to the times specified in
paragraph (d)(1)(i) of this section.

(2) The sanctions in paragraph (c)(1)
of this section shall not apply to a per-
son making a prohibited communica-
tion (or causing it to be made) absent
evidence that the person acted with ac-
tual or constructive knowledge that
the person receiving the communica-
tion was a Commissioner, member of
the personal staff of a Commissioner or
a Commission decisional employee.

§171.7 [Reserved]

§171.8 Filing with the
Clerk.

(a) How to file. Any document that is
required by this part to be filed with
the Proceedings Clerk shall be filed by
delivering it in person or by mail to:
Proceedings Clerk, Office of Pro-
ceedings, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. To be timely filed under this
part, a document must be delivered or
mailed to the Proceedings Clerk within
the time prescribed for filing.

(b) Proof of filing. Proof of filing shall
be made by attaching to the document
for filing an affidavit of filing executed
by any person 18 years of age or older
or a proof of filing executed by an at-
torney-at-law qualified for practice be-
fore the Commission. The proof of fil-
ing shall certify that the attached doc-
ument was delivered by hand to the
Proceedings Clerk or deposited in the
United States mail, with first-class
postage prepaid (or delivered to an
overnight delivery service of estab-
lished reliability), addressed to the
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Commodity Futures Trading Commission

Proceedings Clerk, Office of Pro-
ceedings, Three Lafayette Centre, 1155
21st Street, NW., Washington, DC 20581,
on the date specified in the affidavit.

(c) Formalities of filing—(1) Number of
copies. Unless otherwise provided, any
person filing a document with the Pro-
ceedings Clerk shall provide two con-
formed copies in addition to the origi-
nal.

(2) Title page. All documents filed
with the Proceedings Clerk shall in-
clude, at the head thereof, or on a title
page, the name of the Commission, the
title of the proceeding, the docket
number (if one has been assigned by
the Proceedings Clerk), the subject of
the particular document and the name
of the person on whose behalf the docu-
ment is being filed.

(3) Paper, spacing, type. All docu-
ments filed with the Proceedings Clerk
shall be typewritten, must be on one
grade of good white paper no less than
8 or more than 8% inches wide and no
less than 10%2 or more than 112 inches
long, and must be bound on the top
only. They must be double-spaced, ex-
cept for long quotations (3 or more
lines) and footnotes which should be
single-spaced.

(4) Signature—(i) By whom. All docu-
ments filed with the Proceedings Clerk
shall be signed personally in ink:

(A) By the person or persons on
whose behalf they are tendered for fil-
1ng;

(B) By a general partner, officer or
director of a partnership, corporation,
association, or other legal entity; or

(C) By an attorney-at-law having au-
thority with respect thereto. The Pro-
ceedings Clerk may require appropriate
evidence of the authority of a person
subscribing a document on behalf of
another person.

(ii) Effect. The signature on any docu-
ment of any person acting either for
himself or as attorney or agent for an-
other constitutes certification by him
that:

(A) He has read the document sub-
scribed and knows the contents there-
of;

(B) If executed in any representative
capacity, it was done with full power
and authority to do so;

(C) To the best of his knowledge, in-
formation, and belief, every statement

§171.9

contained in the document is true and
not misleading; and

(D) The document is not being inter-
posed for delay.

[65 FR 41068, Oct. 9, 1990, as amended at 60 FR
49336, Sept. 25, 1995]

§171.9 Service.

(a) General requirements. Unless other-
wise provided, all documents filed with
the Proceedings Clerk must be served
upon all parties on the same day.

(b) Manner of service. Service may be
made by personal delivery (effective
upon receipt) or by mail (effective upon
deposit). When service is effected by
mail, the time within which the person
served may respond thereto shall be in-
creased by five days.

(c) Proof of service. Proof of service
shall be made by filing with the Pro-
ceedings Clerk, at the same time as the
relevant document is filed, an affidavit
of service executed by a person 18 years
of age or older or a certificate of serv-
ice executed by an attorney qualified
to practice before the Commission. The
proof of service shall state that service
has been made and identify the person
served, the date of service and the
manner of service.

(d) Designation of person to receive
service. The first document filed in a
proceeding by or on behalf of any party
must state on the first page the name,
postal address and telephone number of
the person authorized to receive serv-
ice for the party of all documents filed
in the proceeding. Thereafter, service
of documents shall be made upon the
person authorized unless service on a
different authorized person or on the
party himself is authorized by the
Commission, or unless pursuant to
§171.8 the person authorized is changed
by the party upon due notice to all
other parties. Parties shall file and
serve notification of any changes in the
information provided pursuant to this
subparagraph as soon as practicable
after the change occurs.

(e) Service of orders and decisions. A
copy of all notices, rulings, opinions
and orders of the Commission shall be
served on each of the parties by the
Proceedings Clerk. Service will be
deemed complete upon deposit in the
mail.
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